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In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 374 of 2015 
 

U/S 406 I.P.C. 

State of Assam 

-Vs.- 

Babu Sena Choudhury @ Abdul Jalil 

....... Accused 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- J.K.Brahma 

Date of Evidence:  19-12-15 

Date of Argument:  19-12-15 

Date of Judgment:  19-12-15 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 17.04.15 One Bimal Muchahari S/O- Lt Sikendra Muchahari, 

lodged one FIR before the officer in Charge of Udalguri Police Station and stated 

that accused Babu sena Chaudhury was working under him in his Ruhat steel 

Industry, situated at Nalbari under Udalguri district and that the accused was 

faithful to him. That since 16.04.2015 accused Babusen Chaudhori was missing 

and that there was iron material of Rs 3,00,000/- ( Rupees Three lacs only). With 

the accused which had been purchased by him. On 17.04.2015 when he went to 

the Industry, he did not found any part of his iron material. That the accused 

took Rs 1,50,000/-( Rupees One lac and Fifty Thousand only) in cash from him 

and the accused fled away after taking Rs 4,50,000/- ( Rupees Four lacs and 

Fifty Thousand only). Hence the case. 

On receipt of the F.I.R., Udalguri P.S. Case No. 85/2015, U/S 

381/406/420 I.P.C. was registered. Accordingly police went for investigation, 

examined witnesses, collected evidence and on completion of investigation 
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finding sufficient materials u/s 381/406/420 I.P.C. against accused Babu sena 

Chaudhury@ Abdul Jalil , submitted charge sheet against accused Babu sena 

Chaudhury@ Abdul Jalil. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused Babu sena Chaudhury@ Abdul 

Jalil. 

Accordingly accused Babu sena Chaudhury @ Abdul Jalil was produced 

before the court . After that  the necessary documents u/s 207 of Cr. P.C. were 

given to the accused  and considering the relevant documents and hearing both 

the parties, charge u/s 406 IPC was framed and read over and explained to 

accused to which he pleaded not guilty and claimed to be tried.  

During trial prosecution side examined only one witness who was cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

 Whether 16.04.2015 accused Babu sena Chaudhury @ Abdul 

Jalil was entrusted with Rs.4,50,000/-( Rupees Four lacs and Fifty Thousand 

only) i.e. ( materials of Rupees Three Lacs only) and ( Rupees one lac and Fifty 

Thousand only in cash) by Bimal Muchahari and he converted the same for his 

own use and committed criminal breach of trust in respect of said property and 

thereby committed the offence punishable u/s 406 IPC? 
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                    DISCUSSION, DECISION AND REASONS THEREOF: 

 

 PW1 deposed that he knows the accused and he asked to the accused to 

make an iron frame and accordingly he gave him material of Rs 3,00,000/-. The 

accused was not found for a long time and as he did not get his work done by 

the accused and due to the misunderstanding and he lodged the FIR. Later on, 

he came to know that the accused went to somewhere. 

During cross examination PW1 stated that he and the accused persons 

are business partner for a long time and when the accused was not found in the 

shop, he lodged the case out of anger. That if the accused is acquitted of the 

case, he has no objection. 

It is found that the prosecution case is rest only one PW. Though the 

informant stated that he gave materials of Rs 3,00,000/- along with 1,50,000/- in 

cash, to the accused, during evidence, the informant as PW1, stated that he 

gave the material of Rs 3,00,000/-. But PW1 did not mention about the money 

which was given to the accused in cash i.e. Rs. 1,50,000/- in his evidence. 

Moreover PW1 stated, in his examination in chief, that as he did not get the work 

done by the accused, due to misunderstanding, he lodged the FIR. Also PW1 

stated, in his cross examination, that he and accused are business partners for a 

long time. PW1 also stated that later on he came to know that the accused went 

somewhere.  

On perusal of the case record, it is found that PW1 did not state in his 

examination in chief, that he gave to the accused Rs.1,00,000/- in cash though 

PW1 as informant stated that he gave Rs.1,00,000/- in cash to the accused, 

other than the material of Rs 300000/-. Hence  there is the contradiction in the 

statement of PW1 and the content of the FIR.   

Also it is found that PW1 himself admitted that as he did not get the work 

done by the accused, due to misunderstanding, he lodged the FIR. So the 

dishonest intention of the accused to misappropriate the materials of the 

informant is not proved by the prosecution beyond reasonable doubt. 

It is also found that accused during his statement u/S 313 Cr.P.C. 

admitted that he went to Pune in order to complete some work at Pune and 

could not inform the informant at that time. PW1 also stated that later on he 

came to know that the accused went somewhere 

It is also found that during cross examination PW1 stated that if the 

accused is acquitted of the case, he has no objection and same shows that the 

informant being the owner of the property alleged to be misappropriated by the 

accused, has already compounded the case. It is to be mentioned here that 

offence u/s 406 IPC is compoundable in nature.   
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Under the facts and circumstances of the instant case, it is found that the 

prosecution has been failed to prove the guilt of the accused beyond reasonable 

doubt by adducing some cogent evidence and hence the accused is entitled to be 

acquitted under the benefit of doubt. 

 

ORDER 

 

In view of the conclusion made above I hold accused Babu sena 

Chaudhury@ Abdul Jalil not guilty of the offence u/s 406 IPC and set at liberty 

forthwith.  

The bail bond of the accused Babu sena Chaudhury@ Abdul Jalil is 

extended for a further period of 6 months from today as per provisions of Section 

437A, Cr.P.C as amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 19th  day of December, 2015. 

 

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
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Appendix:- 

 

1. Prosecution witnesses  

PW1 Bimal Muchahary 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext.1 FIR 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 

 

 

 

 

 

 

 


